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Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
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Date of issue 31.05.2024

Arising out of Order-In-Original No. AHM-CEX-003-ADC-AR-009-22-23 dated 06.09.2022

passed by the Additional Commissioner, CGST, Gandhinagar Commissionerate

arfieTeRdT &7 T 3K T/ Shri Shankarbhai Babubhai Chaudhary, Prop. of M/s
(&) | Name and Address of the Akshardeep Expert Services, Plot No. 686/2, Sector-3/C,
Appellant Gandhinagar — 382003

Fs oATn 5 AYIA-IMQT F FEAVT SIHST HLAT § AT 98 T ST 0 T TRt = Jarg ¢ gam
T T ST STRrAT TAILIETOr ST e < TohdT g, ST (% U esT & fAeg g1 uhdT gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

HTTRT TR T T SraeeT:-
Revision application to Government of India:

(1) =0 SeaTe o orferfAery, 1994 &T €T oIad == Jarq T ATHAT 5 q1X | GaAIH T Bl
SY-GTL F TUF IR~ & Aasia Adrery arae el afe, 9 axar, B wErey, e @,
Teft wfSrer, Stiaw €10 Hee, Toe |, 7% feostt: 110001 T &7 AT =T o-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(%) ﬁwﬁgﬁ%wﬁﬁmi&ﬁgﬁwaﬁﬁ%ﬁwmmﬁﬁm%ﬁ
Wﬁmﬁiﬁwﬁw%mﬁ@nﬁﬁ,mﬁﬁﬁwmwﬁmﬁﬁ%ﬁﬁmﬁﬁ
77 Foreft WUSTIR & &7 Wt <t Tk 3 S0 g% |l

In case of any loss of goods where the loss occur in transit from a factory to a
Warehouse or to another factory or from one Warehouse to a_nother during the course

warehouse.
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(@) TCe ¥ aTex At <y A v & et wrer o) a1 e & i § s q[ee &g I IX
SIS [ ¥ TAE F wrae & oY s & arg et g ar vaer § R g

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) AR Qe T ST g AT ST 3 ATg (YO AT ST ) i e = A g

In case of goods expdrted outside India export to Nepal or Bhutan, without
payment of duty.

(@) S o Y SeITe e 3 ST & g S SZET i A Y S § K U e S 5«
T TF O F qaTas argss, adier % R wiika 7 9d 9% A7 91e ¥ fon faEEw (7 2) 1998

. &7 109 ERT Ry g T e

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) FE Soured gew (ardien) R, 2001 % Faw 9 ¥ siia [AFice wo= dear 3u-8 § <1
wieat &, I sy ¥ i ender AT Reatew & O wma F sfacg@-enas T di w7 -y
gfeat & T ST ereee BT ST SR SWe AT wTar § T qed oY & il g 35-% H
et 6 3 T % Fea 3 a1 ERM-6 AT 6t I ST g AT[yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS smerew 3 |y Sigh T WA U 1€ 99 4T I6Y &9 gral ©94 200/ - I AT i
SITT 3K ST AU U AT@ o SATeT gl af 1000/ - i hIF I sl ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT I, FeRld SCATET o Ud ot X ST T =TT & T e -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aﬁ—rﬁwa—m—wﬁﬁaﬁrm 1944 ¥ gRT 35-F1/35-F o favia:-
‘Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Shlaied IR=UE § FaTg AqET & FArdT @ die, Tl & HEe o 9T §oh, Fvald
ST 7 Qa varss fieig =rarieener (Reee) &t afsm &g difssr, sgugmere § 2nd T,
FEHTEAT WA, axar, MTeamR, AgaerarE-380004 |

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto S Lac, 5 Lac to 50 Lac and above 50 Lac respectively in th errr@
crossed bank draft in favour of Asstt. Registar of a branch of any nom' e
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) aﬁ%’@raﬁserﬁ'a?%a?raﬁQﬁwwﬁsrﬁm%ﬁmwﬁmr%ﬁrqﬁvwﬁﬁ?ﬂ?rtfcré?ﬁ
&1 ¥ O S =TT = a2 F g gu oft i forer o e & e % g gaRafy erdfishiy
~ATITIEHTO hT T AL AT Hel TLHIT BT Toh AT Fohar e 2 |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e gew sfafREw 1970 Fur @i i IggEr -1 F sata Ruiia B aqer sw
TS AT YAy FATRART [Foiam wifdrsrdt 3 sraer § F wediss i 0 IR € 6.50 3 &7 =rawrw
I Teehe ST gIAT =ATRY |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescnbed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = AR €efed ArA! Hr M S arer Hawt $i AR off ear i R smar & Sy dar
SIo, FE T ITET {[ea U TaTaT rfietid ~ranfeeneor (Fraifafy) few, 1082 # RiRa &1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T Yo, Feald I (o Ud FaTehy yqen g =ararieenee (Reee) wF via ordfier & araer
¥ FaegHwiT (Demand) Td €€ (Penalty) T 10% Y& STHT AT Afams g1 Greritss, srfaeray g AT
10 g ¥IT &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

TFrald SIS [ ST FATHT 3 STaId, TFH GINT shaed &l 79T (Duty Demanded) |
(1) @< (Section) 11D % dga i Tl

(2) ToraT Tera Fae Wik it i,
(3) §vde wise fRawT & Faw 6 & qga 3o WA

I q& o7 ¢ s fera srdfter ¥ uger g ST T gerT H erfier’ arieer e F o 9| o aer e
T 8

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,; ‘
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) TT S 3 I arfier TTIAHTOT 3 e STgt Qe raaT o AT g faanfe g1 av /i g 7y
9o 3 10% T X S STgt et qve fRanfe & a9 s F 10% AT UR Y ST qehdll g

In view of above, an appeal against this order shall lie before the Trlbunal on
payment of 10% of the duty demanded where duty or duty and penalty are in 1 %;te‘?
or penalty, where penalty alone is in dispute.”

8+ SN
SR CENTy S
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F. No. GAPPL/COM/STP/1797/2024

3T 371¢2T / ORDER-IN-APPEAL

The present appeal has been filed by Shri Shankarbhai Babubhai Chaudhary,
Prop. of M/s Akshardeep Expert Services, Plot No. 686/2, Sector-3/C,
Gandhinagar — 382003 (hereinafter referred to as “the appellant”’) against Order in
Original No. AHM-CEX-003-ADC-AR-009-22-23 dated 06.09.2022 [hereinafter
referred to as “impugned order”] passed by the Additional Commissioner, CGST,
Gandhinagar Commissionérate [hereinafter referred to as “adjudicating

authority”].

2.  Briefly stated, the facts of the case are that the appellant were engaged in
business activity of Manpower Recruitment/Supply Agency Service and registered
with Service Tax under registration No. AEVPC8950L.SD002. On analysis of the
total income declared by the appellant in Income Tax Returns & Service Tax
Returns, discrepancy has been found for the period F.Y. 2016-17 & 2017-18 (upto
June-2017). In ordér to verify, letters /E-mails were issued to the appellant calling
for the details of services provided during the period. The appellant has submitted
the required documents. However, it was observed by the jurisdiction officer that
the appellant have filed ST-3 Returns and they had received ‘Contract Income’.
Accordingly, Service Tax payable was calculated on the basis of value of ‘Contract

Income’ shown in the P&L Account/ITR/26AS as per the Table below :

Table-A
(Amount in Rs)
Sr. No . F.Y.2017-18

Details F.Y.2016-17 (upto June-2017)
1 Total Contract Income as per 26AS 5,09,57,419/- 1,75,40,710/-
2 Total Contract Income as per P&L Alc 5,10,20,261/- -
3 Higher amount from Sr. 1 & 2 5,10,20,261/- 1,75,40,710/-
4 Income on which Service Tax paid 1,82,59,323/- 57,78,818/-
3 Difference of value (SrNo. 3 -4) 3,27,60,938/- 1,17,61,892/-

Amount of Service Tax along with Cess

4 not paid / short paid @ 15% 49,14,140/- 17,64,284/-

Total 66,78,424/-

3. A Show Cause Notice dated 20.05.2021 (in short ‘SCN’) was issued to the
appellant wherein it was proposed to:
> Demand and recover service tax amounting to Rs.66,78,424/- under the
proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under
Section 75 of the Finance Act,1994 ; /«QEG Hay

(RSN TR O
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F. No. GAPPL/COM/STP/1797/2024

> Impose penalty under Section 77(2), 77(1)(c) and 78 of the Finance Act,
1994, '

4. The SCN was adjudicated vide the impugned order wherein the demand for
Rs.66,78,424/- was confirmed under Section 73(1) of the Finance Act, 1994
alongwith interest under Section 75. Penalty amounting to Rs.66,78,424/- was
imposed under Section 78 of the Finance Act, 1994. Penalty of Rs. 10,000/~ was
imposed under Section 77(2) and penalty at applicable rate was imposed under

Section 77(1)(c) of the Finance Act, 1994 for contravention of provisions of Act.

5.  Being aggrieved with the impugned order, the appellant have filed the

present appeal.

6. It is observed that the appellant is contesting the demand of Service Tax
amounting to Rs.66,78,424/- alongwith interest and equivalent penalty. Upon scrutiny
of the appeal papers filed by the appellant on 03.11.2023, it was noticed that the
appellant did not submit any proof regarding pre-deposit of 7.5% of the duty
demanded or penalty imposed in terms of Section 35F of the Central Excise Act,
1944.

7. Tn terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be
entertained unless the appellant deposits 7.5% of the duty in case where duty and
penalty are in dispute or 7.5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:-

“SECTION 35F: Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal. — The T) vibunal or the Commissioner (Appeals),

as the case may be, shall not entertain any appeal —

(i) under sub-section (1) of section 35, unless the appellant has deposited
seven and a half per cent. of the duty, in case where duty or duty and penalty
are in dispute, or penalty, where such penalty is in dispute, in pursuance of a
decision or an order passed by an officer of Central Excise lower in rank than
the [Principal Commissioner of Central Excise or Commissioner of Central

Excise];”

8.  The appellant was informed telephonically as well as v%%tg;g‘\dated
D c‘_ja CE r-rﬁglié}.;\
%

06.05.2024 & reminder letter dated 21.05.204 regarding no
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F. No. GAPPL/COM/STP/1797/2024

payment proof of pre-deposit. However, they failed to submit proof of the pre-

deposit made.

0. Hence, in light of above legal provisions, I have no other option but to reject the
instant appeal for non-compliance of the provisions of Section 35F of .the Central
Excise Act, 1944 as made applicable to Service Tax vide Sub-section (5) of Section

85 of the Finance Act, 1994

10.  In view of the above facts and circumstances, the appeal filed by the appellant
is dismissed for non-compliance of the provisions of Section 35F of the Central

Excise Act, 1944.

11, srferrat gTer &t &1 S ordfier T fRraer SURh aiih § (6T ST ¢ |

The appeal filed by the appellant stands disposed of in above terms.

TG SteT
IrgFa (3rdiew)
T Attested - Dated: 74 May, 2024
g '
3G R 2

3refiera (U
7 ot Tg ¢, SgHeIeTg

BY RPAD / SPEED POST

To,

Shri Shankarbhai Babubhai Chaudhary,

Prop. of M/s Akshardeep Expert Services,

Plot No. 686/2, Sector-3/C, Gandhinagar — 382003

Copy to: -

1. The Principal Chief Commissioner, CGST &C.Ex., Ahmedabad Zone.

The Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

The Additional Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.
The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the
OIA).

_5~Guard File.

6. P.A. File.

sl
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