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(<sf)

Order-In-Appeal No. and Date AHM-EXCUS-003-APP-032/2024-25 and 30.05.2024

trrftcrmT 1PTT / SQl" #11r1-ci~ 1r.=r, ~ (arclmr)
(1f)

Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

st R f2rial
('cf)

Date of issue 31.05.2024

(s-)
Arising out of Order-In-Original No. AHM-CEX-003-ADC-AR-009-22-23 dated 06.09.2022

passed by the Additional Commissioner, CGST, Gandhinagar Commissionerate

3l cfh1 cfia I cnT rl7l=r 3ITT: L@T / Shri Shankarbhai Babubhai Chaudhary, Prop. of M/s
('9) Name and Address of the Akshardeep Expert Services, Plot No. 686/2, Sector-3/C,

Appellant Gandhinagar - 382003

~~~a:rm,f-31R~f it" sriahrra mar 2al agsrr?gra7fa zrnferfaR aarg+ re#T
3ITT!W 911'fr srzrarrtwr@eaqg#aarz, #rf ha smgrfagtwar?t
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

( 1) ~ -3 c:9 I ~rl ~ 3!T~, 1994 #mu s7a fl aarg mg+Riaaqatn arr 911'
3-nrr eh qr{a eh siafa gadew zaaa zrl ffiq, 'lTT«f~, ITT i:i-5! 1 c:14, ~N'mif,
tf if, flaa tr sraa, iaamf,fc: 110001 r fr aft aReu:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(4) zfa frzrfai sat ztRa tar fftosrnzr err #rat tzar fft
' ' . { ,£, "e Ld. +r-rrrrrr e " A-r++ " "'"'l-!..,.,.□s=,..,,..i1r-r1 < :«~ '4-1 as 1i11 < +-t l=fm e1~ gQ: +-t ,,, l=f, m 1Cflt1, 'f-!□s 1i11 < qr suet14 is cfit <@ 1r1 l=f

at fat nszrr R gtma Rtur a tu g&gt

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a facto '<\-:9Fv4J.?,....,_

rN ·+·cs, ,warehouse. ~- ~·l"' ,1 "o:/h
,·s$i », '
A O f f»

E; %0
~;: ,µ,::,,. ;. .; '
~ ~ .I, .,? -- s$$'• six

e ,s /
_./

Page 1 of 6



(a) shagft uy apat i faffaa mawzma # fafafut sq#tr green #? r«T
3graa grabRazami#stsahangftrg rer i fuffaa ?t

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

('cf) ifa sgtaa ft sq«r genrat hf Rtst fezmRR n?? silk 3TRQT '5ft"~
nrT vi fr a a@a srr, sft # ta "CfTRcl" cfl" ™ -q""{ m GJR it ITT~ (rr 2) 1998

nr 109 arrRn fhg ruzt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a#la sqrai green (rf) rural, 2001 a fr9siafa faff "SfC!?f B1sl!T~-8 if err
"SfTTfllT if, mister 3TRQT t -srfct 3TRQT mister~ "fl" cTTrf l=ITTi t 'm ct (4i&l-3TRQT ~~ 3TRQT efi1" err-err
fail a arr 5fa sear far srt argy sh arr urar < mr gr gff k sifa err 35-~ if
f.hrrfur 1:fil" eh rat hqr hrrtr-6 arrRtufftgift a1fey

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

0

(3) R[era sraaa h# rr szi inan z#«ta set zr Gram git s@r 200/- flr gnat Rt
srr sit uazf ia7m Un ala "fl"~~ cTT 1000 / - efi1" cfiTfr~ efi1"~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

· mm~,~ '3 ,q 1 ~.-1 ~~ '?rcrr cji"( 31 cfl rn ratf@lswr aRa srfh:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ::'.~'"~'h '3,41~'1 ~~' 1944oITTmu35-GIT/35-~~3TTl1Tcf :-
'Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 5affa qRbaaalg gar eh zarat ft zfa, fr Ra grca, art
3raa grrer ui hara RR7a ~~ ('fITT:2z) efr" arr fa f0a, z7ala 24 raT,

iit§'-llffi ~, 3ffRc!T , Ft-z~.Z.-11<1.Z, &lQ'-lc.liitl~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule· 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the..,.:fom:r~-e;
crossed bank draft in favour of Asstt. Registar of a branch of any nom · "'~:~· u'bl~~r

6° %G1;:;· ~ ..:~c;,,.:··.. , ,,. iJ;;I
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) ~~ 31R!?r it #{ qt smr?iimmar@r ztarz at r@ta sitar a fuRt mr para sr4#
inflatsr aegu <a st k zta su sf fa fat el art it" ffl t ~ ~~~ o19lffi4
~ct?!-~~~~ mcfiR ct?!-~~~~~ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) rt4 gtca sf@elf 1970 zTn is1f@la Rt rgqft -1 k ziaiia faiRa fu rur sa
aea rterr?gr zrnf@rfa f6fa f@eara a±gra r@aRt um 7Rau s6.50 haa 1rt7a
ea fe#z«r@tr arfeq

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z sit iif@ tat R Riaor#a fr fr it sft eat znaff« aat star sit fl
gen,ht sgrar gt«enqiharasf@Ra +nntf@aw (4raff@fen) fr, 1982 fafea?
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

16) m-r ~.~ -a ,41 i;ii ~ -q;cr~ o197 rn a +anrnf?2rawr (f@ea)a ufa sfRr#
it cficiclll-!i•I (Demand) vie (Penalty) cnT 10%st mar zarf 2 gtaif, sf@raar a sr
10 cfiD:s~ i1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

l{trs7Ta green citaraa siafa, gf@2tr afar fr "l-!'TlT (Duty Demanded) I

(1) m (Section) llD t~f.rmfurufu;
(2) frat+aaad fee frufrr;
(3) 2z kfezfratfa 6 hazer uf?

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) <r zr2gr a 7Rasf If@law ahr szt gr«es rerar gea zr awe fa cl I Ra ~ ill "l-!TlT fct;-Q: "l'fQ;

gr«ca k 10% warz am:-~~~ Pct ct I @a gt aaauk10% @7rat T# \J[f~~1

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are· ·~::-,....
or penalty, where penalty alone is in dispute." ?

·J:
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F. No. GAPPL/COM/STP/1797/2024

374)fa 3I?er / ORDER-IN-APPEAL

0
Sr. No Details F. Y.2016-17

F. Y.2017-18
(upto June-2017)

l Total Contract Income as per 26AS 5,09,57,419/­ 1,75,40,710/­

2 Total Contract Income as per P&L Ale 5,10,20,261/­ ­

3 Higher amount from Sr. 1 & 2 5,10,20,261/­ 1,75,40,710/­

4 Income on which Service Tax paid 1,82,59,323/­ 57,78,818/­
,., Difference of value (Sr No. 3-4) 3 ,27 ,60,938/­ 1,17,61,892/­3

4 Amount of Service Tax along with Cess 49,14,140/­ 17,64,284/­
not paid / short paid @15%

Total 66,78,424/­

The present appeal has been filed by Shri Shankarbhai Babubhai Chaudhary,

Prop. of MIs Akshardeep Expert Services, Plot No. 686/2, Sector-3/C,

Gandhinagar - 382003 (hereinafter referred to as "the appellant ") against Order in

Original No. AHM-CEX-003-ADC-AR-009-22-23 dated 06.09.2022 [hereinafter

referred to as "impugned order "] passed by the Additional Commissioner, CGST,

Gandhinagar Commissionerate [hereinafter referred to as "adjudicating

authority"].

2. Briefly stated, the facts of the case are that the appellant were engaged in

business activity ofManpower Recruitment/Supply Agency Service and registered

with Service Tax under registration No. AEVPC8950LSD002. On analysis of the

total income declared by the appellant in Income Tax Returns & Service Tax

Returns, discrepancy has been found for the period FY. 2016-17 & 2017-18 (upto 0
June-2017). In order to verify, letters /E-mails were issued to the appellant calling

for the details of services provided during the period. The appellant has submitted

the required documents. However, it was observed by the jurisdiction officer that

the appellant have filed ST-3 Returns and they had received 'Contract Income'.

Accordingly, Service Tax payable was calculated on the basis of value of 'Contract

Income' shown in the P&L Account/ITR/26AS as per the Table below:

Table-A
(Amount in Rs)

3. A Show Cause Notice dated 20.05.2021 (in short 'SCN') was issued to the

appellant wherein it was proposed to:

► Demand and recover service tax amounting to Rs.66,78,424/- under the

proviso to Section 73 (1) of the Finance Act, 1994 alongwith Interest under

Section 75 of the Finance Act, 1994 ;

Page4of6
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F. No. GAPPL/COM/STP/1797/2024

► Impose penalty under Section 77(2), 77(l)(c) and 78 of the Finance Act,

1994;

4. The SCN was adjudicated vide the impugned order wherein the demand for

Rs.66,78,424/- was confirmed under Section 73(1) of the Finance Act,1994

alongwith interest under Section 75. Penalty amounting to Rs.66,78,424/- was

imposed under Section 78 of the Finance Act, 1994. Penalty of Rs. 10,000/- was

imposed under Section 77(2) and penalty at applicable rate was imposed under

Section 77(l)(c) of the Finance Act, 1994 for contravention of provisions of Act.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal.

0 6. It is observed that the appellant is contesting the demand of Service Tax

0

amounting to Rs.66,78,424/- alongwith interest and equivalent penalty. Upon scrutiny

of the appeal papers filed by the appellant on 03.11.2023, it was noticed that the

appellant did not submit any proof regarding pre-deposit of 7 .5% of the duty

demanded or penalty imposed in terms of Section 3 5F of the Central Excise Act,

1944.

7. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall not be

entertained unless the appellant deposits 7 .5% of the duty in case where duty and

penalty are in dispute or 7 .5% of penalty where such penalty is in dispute. Relevant

legal provisions are reproduced below:-

"SECTION 35F: Deposit ofcertain percentage ofduty demanded or penalty

imposed before filing appeal. The Tribunal or the Commissioner (Appeals),

as the case may be, shall not entertain any appeal­

(i) under sub-section (]) ofsection 35, unless the appellant has deposited

seven and a halfper cent. ofthe duty, in case where duty or duty andpenalty

are in dispute, or penalty, where such penalty is in dispute, in pursuance ofa

decision or an order passed by an officer ofCentral Excise lower in rank than

the [Principal Commissioner ofCentral Excise or Commissioner ofCentral

Excise];"

8. The appellant was informed telephonically as well as vide lg,dated
. aCN}. €S

06.05.2024 & reminder letter dated 21.05.204 regarding n ·f
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F. No. GAPPL/COM/STP/1797/2024

payment proof of pre-deposit. However, they failed to submit proof of the pre­

deposit made.

9. Hence, in light of above legal provisions, I have no other option but to reject the

instant appeal for non-compliance of the provisions of Section 35F of.the Central

Excise Act, 1944 as made applicable to Service Tax vide Sub-section (5) of Section

85 of the Finance Act, 1994.

10. In view of the above facts and circumstances, the appeal filed by the appellant

is dismissed for non-compliance of the provisions of Section 35F of the Central

Excise Act, 1944.

11. sfaaafr a# Rt +&srfta Rqzrr 5ql@far rare
The appeal filed by the appellant stands disposed of in above terms.

0

-Bclllfctd/Attested:

use
qrTR
'3ftft°afcf5" (~
ft #tgrel, lg#Iara

BY RPAD I SPEED POST

To,
Shri Shankarbhai Babubhai Chaudhary,
Prop. ofM/s Akshardeep Expert Services,
Plot No. 686/2, Sector-3/C, Gandhinagar - 382003

Copy to: ­

3rz1#a (3rfe)
3

Dated: Jrlt, May, 2024

0

1. The Principal Chief Commissioner, CGST &C.Ex., Ahmedabad Zone.

2. The Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Additional Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the

OIA).

5.-Guard File.
6. P.A. File.
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